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SYNODS OR LAW-COURTS. 



INTRODUCTORY. 

Ancient principles to be reconciled with modem modes. 
Law-courts not the way. Might not sy nodical action 
help us f The two blots. 

/"^HURCH jurisdiction falls into two great 
^^ branches — the legislative and the judi- 
cial The former belongs to the work of the 
Church in her synods ; the latter is exercised 
through her duly organised courts. It is with 
a branch of the judicial function that we are 
chiefly here concerned. 

The bishop is the fountain of spiritual 
authority in his diocese ; from him are derived 
the powers of archdeacons and other ordinaries, 
or their officials ; to him reference belongs in 
all spiritual matters within the limits of his 
rule, and from his court there lies constitu- 
tionally an appeal to that of the metropolitan. 
In old medieval times the bishop exercised 

B 



2 INTRODUCTORY. 

what is called his voluntary jurisdiction over 
his clergy in his domestic court, and the pro- 
ceedings were often of a summary description.^ 
He acted on information obtained during his 
visitations, or upon presentment from those 
having authority, or from whatever reliable 
source. The alleged offender was cited to 
appear before the bishop, and make answer 
upon oath to the matter brought against him ; 
and in order to free himself from all suspicion, 
he might be required, after the fashion of old 
English law, to produce certain of his neigh- 
bours, who could and would stand by him in 
his difficulty, and who might be able to swear, 
from their general knowledge of him, that 
they believed him innocent. This was his 
canonical purgation, and it was effected by 
his own oath and that of not more than six 
or twelve men, according to his condition and 
the weight of the matter which had been 
articled in writing against him on good and 
grave authority. 

In suspicions of heresy twelve compurgators 
were required ; there were also purgations of 



* Report of Commissioners on Ecclesiastical Courts, 
Feb. 27, 1832, p. 54. 
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Various kinds,* besides abjuration on the part 
of the accused. If he failed in the penances 
enjoined, without adequate reason, he was pro- 
nounced guilty of the heresy, and dealt with 
accordingly ; but on carrying out what had 
been awarded, he might be publicly cleared of 
any taint of infamy. 

All this was rough and primitive. That 
such-like proceedings should pass into forms 
and manners more precise was inevitable. In 
the old times the paternal idea of the episcopal 
office was strong ; we have left it far behind^ 
let us not say we have lost it We have fallen 
instead into many anxieties, and have got 
immersed in law-courts and technicalities, and 
perplexed with astounding judgments. Thus 
the composition of courts of final appeal has 
engaged our attention for many years ; and 
the recent appearance on the scene of a brand- 
new court, with all its accompaniments, has 
still more harassed our position. The Saturday 
Review told us, a short time ago, that one of the 
first necessities under present distresses was to 
rescue the Church out of the hands of the 
lawyers. Be this repeated here with all dy^ 



* Lyndwood, pp. 290, 312, 313, 
B 2 



4 INTRODUCTORY. 

affection for a profession which has ever been 
closely allied with the clerical order. How- 
ever, whether or not we completely see our 
way out of our troubles, it is no part of ours to 
swell the old cry, " The Church is in danger*' — a 
cry which has been raised any number of times 
these centuries. We utterly disbelieve in it. 
We believe that God has a great mission for 
us to accomplish still, even as an establishment, 
and partly because we are established. Never- 
theless, we may feel acutely the difficulties of 
our position. We may suffer under anomalies 
which, however, are not absolutely peculiar to 
our own times. There are scarcely any such 
which may not be shown to have existed at 
some period or other before ; the only fear is 
lest pains and troubles, which have been inter- 
mittent hitherto, should become chronic. Thus 
the voices which are now on all sides raised 
may yet have some office by God's blessing. 
Faxit Deus — God gfrant it be so. 

The establishment of the Judicial Committee 
of the Privy Council, as a court of final appeal, 
in 1833 (3 & 4 Will. IV. cap. 41), turned out 
to be the commencement of a fresh period of 
disquiet about Church legislation ; but it is 
not too much to say that the recent extinction 
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of the Metropolitan Courts by the Public 
Worship Regulation Act (37 & 38 Vict 
cap. 85), in 1874, has aroused a more general 
feelii^ of alarm, and has still further promoted 
an examination of first principles. 

It is the object of the following pages to 
give some brief sketch of Church jurisdictidn, 
with a special view to the law of appeal in 
matters of doctrine. 



V. 



I. 



EARLY CHURCH PERIOD. 

Church authority given by our Lord— exercised by bishofs 
— aggrandised by Christian emperors — distinction be^ 
tween the civil and ecclesiastical— gradation of appeals. 
Did the emperors interfere f Churches voice against 
secular assumption. Difficulty of the mutual relation, 

^ I ^HE Christian Church, inheriting the tradi- 
■*• tion of that of the older dispensation, would 
in the nature of things possess its own courts 
and have authority in spiritual cases. Moreover, 
in the very idea of a Church and kingdom of 
heaven, which our Lord designed to set up 
everywhere, there were involved powers of judg- 
ment and decision concerning those matters 
on which the Church was to go to the nations. 
The Apostles, following our Lord, speak of the 
holy Faith as a deposit to be guarded ; and 
that of course by those to whose special charge 
it has been committed. To them alone it can 
belong to propose the Faith to others, to draw 
up creeds, to interpret doubtful articles^ and 
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^nerally to make order for the due r^^Iation 
of divine service. 

In the times previous to Constantine the 
Church was governed personally by the bishops, 

but generally with the advice of their pres- 
byters.* And when the State became Christian, 
the emperors not only respected the liberties of 
the Church, but in many ways aggrandised the 
power and dignity of the bishops' rule. Forth- 
with, often to the distress of the more spiri- 
tually minded, the bishops became burdened 
with a vast amount of causes quite alien fre- 
quently from the scope of their proper jurisdic- 
tion. Their sentence, moreover, was subject to 
no revision where both parties had agreed to 
accept it ; and Constantine chaiged the secular 
magistrates in this respect simply with the duty 
of executing the episcopal decisions. 

Under Arcadius and Honorius the power of 
the bishops was reduced to the cognisance of 
matters of religion : a limitation confirmed by 
Valentinian II., who, however, permitted their 
interference in the case of both clergy and laity 
with the coilsent of the parties. Justinian re- 



* See Bingham, Bk. II. chap. iii. sec 9, and chap. xix. 
sec 4, and see refE 



8 EARL Y CHURCH PERIOD. 

stored to the bishops the authority which some 
of his predecessors had taken away :* he made 
their courts respected and their judgments 
final ; and while conceding to them jurisdiction 
in many temporal matters, conferred on them 
supreme power over their clergy both in cer- 
tain civil suits and in all ecclesiastical offences. 
In causes also in which one of the parties was 
a cleric, the bishop's tribunal was the compelled 
place of rescMt. The imperial law which gave 
these powers to the spiritual rulers of the 
Church was, as far as r^arded the clergy at 
least, quite in accordance with the religious 
feeling of the times. The third Council of 
Carthage had forbidden the clergy to sue in the 
civil courts, and had compelled them to accept 
the bishops' ruling even in temporal causes. 

Whatever the reasons of the imperial con- 
cessions about civil causes at which we have 
glanced — and some may be imagined — surely 
it was on the part of Caesar, a contravention 
of the principle of rendering "to Caesar the 
things which are Caesar's" — a principle to 
which we are bound no less than to that of the 
other member of the sentence^ "to God the 
things that are God's." 



• Encyclopedic (par Diderot, 1765), tome ix. p. 76, 
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It should be observed, however, that in the 
trial of such secular matters as came before tbe 
bishops, or in causes of a partly ecclesiastical 
nature, such as matrimonial and testamentary 
suits and others, there was nothing special in their 
mode of proceeding. The canon law as appli- 
cable to such cases was the growth of a later 
period. Civil and imperial law was that which 
here guided the ancient bishops, as it did the 
secular magistrate. 

In reference to clergy discipline, Constan- 
tine had desired to withdraw clerical offences 
from the public eye. Hence, if a bishop were 
accused he was to be tried by his peers ; while 
the trial of clergy was reserved to the bishops. 
How far their authority over the clergy was 
intended to reach at first is a matter of discus- 
sion — whether, for instance, it was to be con- 
fined to lesser offences or to be extended to 
capital crimes. Several laws reserve the cor- 
rection of clergy to their bishops without limita- 
tion ; but the Novels of Justinian, which largely 
regulate Church affairs, make a distinction be- 
tween ecclesiastical and civil transgressions.* 
The former belong to the spiritual jurisdiction ; 



* Lingard, ii. 121, 122, and reff. Bingham, Bk. V. 
chap. ii. sec. 5 — 14. 
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the latter go to the temporal judge. Yet 
sentence could not be executed upon the 
clerical convict until he had been canonically 
degraded by his ecclesiastical superior ; Bad m 
case of refusal by the spicilual fudge, the 
matter was to ht «clferred to the decision of 
the savrreign. These provisions were observed 
by the Western nations after their separation 
from the Empire ; but in process of time the 
distinction drawn by the Justinian law became 
obscured in favour of the clerical order, and it 
was a matter conceded that clergy accused, 
of whatever offence, should be answerable in 
the first instance only before an ecclesiastical 
court. Here, again, the confusion is to be no- 
ticed between the " things of Caesar" and the 
" things of God." The error was that of attri- 
buting a sanctity to the person to whom a 
sacred deposit had been entrusted. That which 
was to be regarded as sacred was the Faith 
itself, and all that nearly touched it. It is as 
clear that the cleric offending civilly is amen- 
able to the civil court, as that offences against 
the Faith belongs to a different — a spiritual 
tribunal. 

The bishop being the proper judge in eccle- 
siastical causes, there lay an appeal from him 



EARL Y CHURCH PERIOD. 1 1 

to the metropolitan^ and from the metropolitan* 
to the provincial synod. And by many early 
canons the synods were ordered to sit twice in 
the year, to hear appeals and determine eccle- 
siastical controversies.t 

In the African Churches, the canons (a.d. 
348 — 397) provided that the bishop should not 
censure a priest or deacon without the concur- 
rence of a specified number of neighbouring 
bishops ; but there was no such restriction with 
r^ard to the other clergy (minor orders), though 
they also had the right of appeal.f But appeals, 
from whomsoever proceeding, were in every case 
restrained within the limits of Africa, and were 
not to go " to the parts beyond the seas."§ 



• In his absence the Council of Sardica (a.d. 347) 
permitted an appeal to a neighbouring metropolitan 
(can. 14 (17) : a provision approved of afterwards at Car- 
thage, A.D. 419 (Codex EccL Afric. F.) ed. Bruns, p. 159. 

t Can. Apostol. 36 (38). ConciL Nicaen. can. 5 (a.d. 
325). Antioch, 20 (a.d. 341). Chalcedon, 19 (a.d. 451). 

X See Bingham, Bk. II. chap. iii. sec. 9. 

§ Codex Eccl. Afric. can. 28 (A.D. 419). Item placuit, 
tit presbyteri, diaconi, vel caeteri inferiores clerici in causis 
quas habuerint, si de judiciis episcoporum suorum questi 
fuerint, vicini episcopi eos cum consensu sui episcopi 
audiant et inter eos definiant adhibiti ab eis episcopi : 
quod si et ab eis provocandum putaverint, non provocent 
ad transmarina judicia, sed ad primates suarum provin> 
ciarum aut ad universale concilium, sicut et de episcopis 
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The Council of Antioch, in A.D. 341, had 
regulated the appeals, and resort generally, of 
ecclesiastical persons to the Emperor, and had 
denounced those who sought his ear rather 
than the synods of the Church in their proper 
gradations ;* and the CEcumenical Council of 



saepe constitutum est Ad transmarina autem qui putaverit 
appellandum, a nullo intra Africam ad communionem 
suscipiatur. See also can. 125. The CouncU of Sardica 
(a.d. 347) can. 3 and 7, had sdlowed a reference to Julius, 
Bishop of Rome. This was in favour of the orthodox 
against the Arians {see next note). 

* Antioch, c^n. 11, 12. This twelfth canon is believed 
to have been levelled against Athanasius, who having 
been deposed by a synod of strong Arian proclivities at 
Tyre in A.D. 335, had appealed to Constantine, who forth- 
willi banished him. On the death of Constantine, in the 
next year {^i7), Athanasius had returned to his bishopric 
under the authority of the temporal power. Upon this 
his enemies prevailed with the Emperor Constantius to 
sunmion a synod at Antioch in A.D. 341, in which his 
deposition was confirmed, because lying under sentence 
from a spiritual tribunal he had suffered himself to be 
restored by secular authority instead of having recourse 
to a greater synod. To prevent, if possible, a rupture 
between the Churches of the East and West, on account 
of doctrinal matters miiich lay at the root of the proceed- 
ings about Athanasius, del^;ates were sent from both 
parties to the Western emperor and to Julius, Bishop of 
Rome. At the same time, on symptoms of assumption by 
Bishop Julius, the Orientals did not fail to make known 
their astonishment Under his influence, however, a 
^ynod was convened by the two emperors to meet at 
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Constantinople, in a.d. 381, similarly forbade 
troubling the Emperor, or the temporal courts, 
or moving for a general council, to the n^lect 
of the bishops of the diocese ;* such a course 
tending to bring reproach on the canons and 
to outrage ecclesiastical orderf The African 
Churches prohibited appeals to the Emperor for 



Sardica (a.d. 347), in order to adjust matters of dispute 
between the Churches of the East and West. Compara- 
tively few of the Orientals attended, and these, on it 
being intimated that Athanasius would attend as a bishop, 
drew ojfF to Philippopolis and held a synod for themselves, 
in which they affirmed the deposition of Athanasius and 
condemned Julius. Meanwhile the council sat at Sardica, 
and, among other matters, permitted appeals to Julius 
from the bishops of other Chiurches. A parallel case 
to the above of S. Athanasius is presented by that of 
S. Chrysostom, who, after being deposed by a synod in 
A.D. 403, returned in obedience to imperial request and 
resumed the duties of his office, though imwillingly, before 
his formal restoration by a regularly constituted synod. 
Advantage was taken of this, and he was condemned 
under the 12th can. of Antioch : having been deposed by 
a synod, and restored by secular and not ecclesiastical 
authority (A.D. 404}. 

• /.^., Patriarchate. The word " Diocese" stood, in the 
first instance, for the imperial division ; thence it passed 
to signify the largest ecclesiastical district. As in the 
civil division, the Diocese contained several Provinces^ 
which were each under a metropolitan, and the Province 
contained several ^^ parishe^^ (/.^., dioceses in the modem 
vSense) each under its bishop. • 

t Concil. Constantinop. end of can. 6. 



14 EARL Y CHURCH PERIOD. 

the cognisance of spiritual causes in civil courts, 
but an appeal to him to appoint a court of 
bishops was allowed * 

No doubt, with the early Christian emperors, 
there must have been a natural tendency to 
transfer to the Christian Church those relations 
in which they had stood to the pagan State 
religion. And we can only wonder that the 
distinction in matters spiritual and temporal 
was, upon the whole, so well marked. But 
there were evidently ex:ceptions,t and the 
counterpart of modern anomalies may be found 
even at this early period. It was with astonish- 
ment, and with something of pious dread, that 
Constantine found himself appealed to in the 
case of the Bishops Donatus and Caecilian, 
in the year 316. Nevertheless, after the matter 
had been, by his mandate, before a court of 



• Concil. Carthagin, iii. can. 9 — 10 (a.d. 397). Codex 
EccL Afric. can. 104, 

f '' One of the most involved and difficult questions 
that have agitated Christian men [is this] of the due pro- 
portions and proper relation between the civil and ec- 
clesiastical powers in a Christian commonwealth. The 
whole course of Church History, from the time of 
Constantine to the present, seems to have been striving 
to unravel the difficulty and solve the problem. Perhaps 
it never will be solved till the coming of the Son of Man.'' 
Bishop of Winchester, Articles, p. 786^ 
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bishops at Rome, and then before the Council 
of Aries, he accepted the appeal, and affirmed 
the previous findings in favour of Caecilian.* 

By the constitutions of Justinian (A.D. 534) 
appeals were recognised in the following gra- 
dations : From the bishop to the metropolitan, 
from the metropolitan to the provincial synod, 
from the synod to the patriarch ; and from him 
there lay no appeal but to a general councilf 



• Neander, Ch. Hist, iii. 177,255. S. Augustine writes 
thus to the Donatists : — '' Sed quia Constantinus non est 
ausus de causa episcopi judicare, earn discutiendam atque 
finiendam episcopis delegavit. Quod et factum est in 
lurbe Romi, prsesidente Melchiade episcopo illius ecclesiae 
cum multis coUegis suis. Qui cum Caecilianum innocentem 
pronunciassent, et Donatum qui schisma Carthagini 
fecerat, sententii percussissent, iterum vestri ad impera- 
torem venerunt, de judicio episcoporum in quo victi 
fiierant, murmurarant .... Iterum tamen clementissimus 
imperator alios judices episcopos dedit apud Arelatum ; 
et ab ipsis vestri ad ipsum imperatorem appellarunt ; 
donee etiam ipse causam cognosceret, et Caecilianum 
innocentem, illos calumniosos, pronunciaret (Epist. ad 
Donatist 105). 

t See Bingham, Bk. II. ch. xvii. sec. 14, 20. 



II. 



ANGLO-SAXON CHURCH. 

Close relations of Church and State — separate jurisdiction 
— direction of appeals^ Temporally adding sanction 
to Church laws. 

TN Anglo-Saxon times, the relations of 
-■" Church and State were of the closest 
and most intimate nature. The Church coun- 
cils and the witenagemots had many features in 
common. The king and the aldermen were 
not unfrequently found in the ecclesiastical 
synod, while the bishops and g^eat ecclesiastics 
sat in the witenagemot The bishop pre- 
sided with the sheriff in the court of the 
county, and such was the harmony of lay and 
clerical relations, that causes which, in other 
countries, would have been reserved for the 
ecclesiastical judge, were frequently decided in 
Engfland before a mixed tribunal.^ 

Nevertheless, there can be no doubt that the 



* Lingard, ii. 123. Stubbs, Constit. Hist, i. 23a 
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limits between the civil and ecclesiastical powers 
were well understood.* Laws for the outward 
peace and temporal government of the Church 
were properly ordained by the king and his 
mixed council of clergy and laity. But defi- 
nitions and decisions in matters of faith and 
worship were left to the spiritualty alone. On 
any such case arising in a mixed assembly, 
the clergy went apart to a place by themselves 
and framed their judgment, which then they 
brought back for the temporal sanction of the 
king and his great men.t Besides this, there 
were distinctly Church synods, sometimes con- 
vened by order of the king, sometimes by the 
ecclesiastical power alone, in which matters 
spiritual were treated. 

Twice in the year, like the chief secular 
courts, and according to the provision of the 
Nicene and other canons, the bishop held his 
diocesan synod, whereto the clergy of his dio- 
cese were bound to resort for matters concern- 
ing the Church.t Besides these r^^lar assem- 

* Stubbs, i. 234. 

t Bum, Eccl. Law (ed. 1797), vol. ii. p. 24. Joyce, 
Sacred Synods, 127 — 129, 163, 181. Johnson's En|f. 
Canons, pref. xxx. 

X Theodore's Canons, 7 (a.d. 673). Legatine Canons, 
3 (A.D. 785). Bum, p. 32. 

C 
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blies, and the tribunals in which the bishop sat 
with the temporal judge in the shire and hun- 
dred moots, it seems probable that he had his 
separate court for the more special dealing 
with his clergy — at all events, at his visita- 
tions, which he made once in the year.* The 
right of appeal existed, in accordance with 
general Church law, from the bishop to the 
metropolitan, and from him to a provincial 
synod, t The spiritualty thus everywhere 
freely moved in its own sphere, and the tem- 
poralty, where necessary, added the sanction 
of temporal law. This point may be illustrated 
by the proceedings of the synod or witenage- 
mot of Grateley, near Andover, held in A.D. 
928. A provincial synod was being held there 
by Archbishop Wulfelm, when King Athelstaa 
and his nobles, we are told, came thither in 
their devotion and held a great council or par- 



* See Stubbs, i. 233. 
< t It is generally stated by the best authorities that no 
appeals were taken to Rome out of England before the 
reign of Stephen (Phillimore, EccL Law, 1265. Bum,&c.). 
The excerptions of Archbishop Ecgbright of York, in 
A.D. 740, certainly provide for such appeals (Johnson's 
£ng. Canons, i. 194, 226). An appeal to the Pope was 
made against S. Dunstan (Canterbury), and by him set at 
QQUght in A.D. 970. 
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liament, thereby passing the canons of the 
Church into the law of the land.* The eighth 
Constitution deals with the duties of bishops, 
and bids them assist the secular judges in their 
respective courts. The like harmony of action 
between the spiritualty and temporalty is 
shown in the other laws containing similar in- 
junctions. The bishop and the alderman were 
present " to put in use both God's law and the 
world's law :"t the one, that is, was for the 
secular, the other for the spiritual administra- 
tion. And on such occasions the bishop first 
gave a solemn charge to the people about 
ecclesiastical matters, " opening unto them the 
rights and reverence of the Church, and their 
duty therein towards God and the king. Then 
the alderman in like manner related unto them 
the laws of the land, and their duty towards 
God, the king, and commonwealth, according 
to the rule and tenure thereof."} 



• Bishop Kennett in Joyce, Sacred Synods, p. 182. 

t Edgar, 7 (A.D. 958). Canute, 8 (a.d. 1018). 

X Bum, ii. 32, zi. 
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NORMAN CONQUEST TO HENRY 

THE EIGHTH. 

Civil and ecclesiastical courts separated. Spiritual causes 
go to spiritual persons. Constitutions of Clarendon, 
Steps of appeal. Archbishops Court final. Compli- 
cations, Law remained the same, 

npniNGS remained thus till after the 
-^ Norman Conquest, when William, find- 
ing fault with the previous administration in 
the English Church, separated the ecclesiastical 
from the civil element in the law-courts, and 
established what became known as " Courts of 
Christianity," or "Courts Christian." From 
this time the bishops and archdeacons were 
prohibited from holding their courts in the same 
places as the secular tribunals \* they were to 



* Mando et regii auctoritate praecipio, ut nullus 
episcopus vel archidiaconus de legibus episcopalibus 
amplius in Hundret placita teneant : nee causam quae ad 
regimen animamm pertinet ad judicium secularium 
hominum adducant. (See the whole document in Stubbs, 
Select Charters, p. 8i. Collier, i. Append. No. vi.) 
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have courts of their own, and allow no spiritual 
question to come before lay judges. Spiritual 
causes were to be tried, and judgment given, by 
spiritual persons according to canon and epis- 
copal law, and not according to the common- 
law courts."*^ And, if necessary, the civil power 
might be invoked to enforce the spiritual 
sentence, with which otherwise neither sheriff, 
bailiff, nor any layman might meddle. Thus 
the Church courts were settled after the 
Conquest 

By the third of the Constitutions of Clarendon 
(a.d. 1 1 64) the distinction of the civil and ec- 
clesiastical jurisdictions was affirmed, yet not 
without an innovation. The king*s justiciary 
was to determine, in the case of clergy arraigned 
and accused before him in the first instance, 
what causes belonged to either jurisdiction. 
Spiritual matters were to go before the spiritual 
tribunal ; but in these cases a civil officer was 
to be sent to watch and report on the pro- 
ceedings in the ecclesiastical courtf 



* Non secundum Hundret, sed secundum canones et 
episcopales leges. 

t Clerici rectati et accusati de quicuhque re, summoniti 
a Justicii regis venient in curiam ipsius, responsuri 
ibidem de hoc unde videbitur curiae regis quod ibidem sit 
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The steps of appeal in spiritual causes are 
thus provided for in the eighth Constitution. 
From the archdeacon the appeal lies to the 
bishop ; from the bishop to the archbishop ; 
and if the archbishop fail to do justice^ the 
last resort may be had to the king, by whose 
precept the controversy shall be determined in 
the archbishop's court, and cannot be carried 
further without leave of the Crown."*^ It is to 
be r^retted that we are not more distinctly 
informed as to the method in which the 
supremacy was intended to act under the 
above Constitution. It must be borne in mind 
that the great object of the legislation was to 
restrain the power of Rome, and to keep 
appeals within the realm, and that there was 



respondendum ; et in curii ecclesiastidl, unde videbitur 
quod ibidem sit respondendum : ita quod Justicia regis 
mittet in curiam sanctae ecclesise ad videndum qui ratione 
res ibi tractabitur. Stubbs, Select Charters, p. 132. 
M. Paris (ed. 1640), p. 100. Lingard, iL 132. Collier 
(ed. 1708), i. 351. Littleton's Henry IL, voL ii. 359. 

* De appellationibus si emerserint, ab archidiacono 
debent procedere ad episcopum, ab episcopo ad archi- 
episcopum. £t si archiepiscopus defecerit in justitii 
exhibend^ ad dominiun regem perveniendum est pos- 
tremo, ut praecepto ipsius in curii archiepiscopi contro- 
versia terminetur, ita quod non debet ulterius procedere 
absque assensu domini r^is (Constit of Clarendon, 8). 
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no question at home in reference to the direc- 
tion of appeals in spiritual matters. It must 
also be recollected that the Constitutions of 
Clarendon professed to stand upon old law 
and custom ; and that nothing is more clear 
from preceding legislation than that the separate 
jurisdictions of the spiritualty and temporalty 
were distinctly recognised. There is no doubt 
we have before us an appeal to the Crown 
under the conditions of its lawful prerogative. 
Can there be* any hesitation in concluding that 
we have here also but the constitutional super- 
intending power of the sovereign directing that 
justice shall be done where the law prescribed } 
The royal " precept" was not that which 
settled the matter, it only settled that it should 
be settled, and determined how, and where, 
and by whom — namely, by the archbishop 
in his court The appeal has passed through 
the sovereign, who has exercised his prero- 
gative by seeing justice done in the proper 
quarter ; and the cause has therefore been re- 
mitted for determination to the archbishop's 
court, with all that warrant for care and pre- 
cision in the further hearing which a case sent 
back by royal precept must have carried with it. 
So that the court of final appeal within the 
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realm for all ecclesiastical causes was the court 
of the archbishop ; there every suit was to be 
concluded, except when the king might allow 
an appeal to Rome. No innovation had been 
made on the court itself, or on the mode of 
its procedure, which was that of the Courts 
Christian ; and causes were not taken out of 
the hands of the Church.* Thus distinct was 
the law : but attempts at infringement of 
the Church's privileges were not infrequent. 
The Magna Carta of John (a.d. 12 15) pro- 
vided for the freedom, laws, and liberties of 
the Church of England in its very first clause, 
in words which were repeated many times by 
subsequent kings in their confirming charters, f 
Although Henry III. repeated them three 



* Collier, i. 353. Joyce, Civil Power, pp. 11, 124. 

t In primis concessisse Deo at hie prsesenti carti 
nostri confirmasse, pro nobis et haeredibus nostris in per- 
petuum, quod Anglicana ecclesia libera sit, et habeat jura 
sua Integra, et libertates suas illaesas. Stat. Realm, i. 9. 

In the troubles some years after this. Magna Carta was 
ordered to be hung up, plainly and legibly written, in all 
Cathedrals and Collegiate Churches, where it had, how- 
ever, owing to an order of Parliament, but a temporary 
place. It was to be so fixed that it might be open to the 
eyes of all that came in. The old copy was to be removed, 
and a new one placed, every Easter. The charter was 
also to be read to the people twice a year. Archbishop 
Peckham's Constit. 3, A.D. 1279. Archbishop Winchelsey, 
A.D. 1298 Qohnson, ii. 310). 
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times before the Council of London under 
Cardinal Otho (a.d. 1237), yet we find the 
bishops and clergy there petitioning the car- 
dinal, who was the Pope*s kgate, to use his 
influence with Henry that the Churches 
liberties, as secured by the great charter, may 
be respected ; that ecclesiastical causes may in 
no sense go to the king*s justices ; that lay 
judges may not be allowed to pronounce 
whether a cause is to be accounted ecclesiastical 
or not ; that no encroachment be made on the 
spiritual courts ; and that bishops may not 
be compelled to give account of any part of 
their administration before the king's justices. 
From this time frequent traces of conflict 
between the spiritualty and temporalty appear 
in various councils,* and in long lists of 



* As being, according to Johnson (ii. 183 — 189), the 
boldest Constitutions ever passed by an English convoca- 
tion, we refer to those of Archbishop Boniface (a.d. 1261). 
They forbid archbishops, bishops, or inferior prelates 
answering to the citation of any secular court concerning 
matters which belonged to their proper office, or which 
may have passed in any ecclesiastical court ; since no 
power was given to laymen to judge the Lord's anointed 
(cum judicandi christos Domini nulla sit laicis attributa 
potestas). On continued interference of the secular power, 
and neglect of admonition, the king's officers are to be 
excommunicated, and his lands and castles laid under an 
interdict in the various dioceses (Lyndwood, 314—318). 
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grievances arising from the interference of lay 
courts in one way or other with spiritual juris- 
diction* Ten years after this (1247) ^^ 
king attempted to restrain the Church courts 
in much which had been considered to belong 
to their supervision. They were forbidden to 
take cognisance of perjury, or of any causes in 
which the laity should be defendants, with the 
exception of matrimonial and testamentary 
matters. It was reserved to our great l^is- 
lative monarch, Edward I., to put an end to 
the disputes which had been going on so long. 
The statute of circumspect^ agatis, passed at 
Westminster in I285,t affirmed the right of the 
spiritualty to hold pleas in the Courts Christian 
in all matters of spiritual significance : such as 
cases of immorality, and others involving cor- 
rections pro salute animcB ; matters having 
reference to churches and churchyards, tithes, 
oblations, mortuaries, pensions ; cases of violence 
to clerks, and of defamation and breach of 
faith. The law as to appeals remained as 
ratified by the Constitutions of Clarendon — 



* Collier, i. 440, 455. Stubbs, ii. 57, 65, &c. 
t By this time the representative system had been fully 
admitted into our convocations. 
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causes terminating by royal precept in the 
archbishop's court* — till the year 1533, when 
great changes took place. 



* On this provision of the Constitutions of Clarendon, 
for causes to be terminated by the king's precept in the 
archbishop's court, Johnson says (ii. 53) : — '' So of old 
the Christian emperors used to grant a second hearing 
(to such as thought themselves wronged by a former 
sentence) before bishops assigned by himself: and this 
is much more agreeable to the primitive scheme, than 
for kings to assume to themselves the determining of 
ecclesiastical causes, or assigning a court of delegates, 
half of the clergy, half of the laity. Vide Can. Ant. 12. 
When the Church assiuned the cognisance of secular 
matters, no wonder that the king meddled with causes 
ecclesiastical^ 



IV. 



HENRY THE EIGHTH TO WILLIAM 

THE FOURTH. 

Restraint of appeals — submission of clergy — appeals to 
Crown in Chancery — Court of Delegates, Its composi- 
tion, Thomas Cromwell, Reformatio. Small resort 
to delegates in doctrinal and disciplinal matters — all 
such cases — Whist on* s case — doubts of the judges, 

npHE Statute "For the restraint of Appeals" 
-^ (24 H. VIII. cap. 12), was passed in this 
year (1533). It preserves in its preamble an 
adequate and eloquent statement of the due 
relation between the Crown, the spiritualty, and 
the temporalty ; and fully recognises the inde- 
pendence of the spiritualty, and its competency 
to administer and determine in questions of the 
" law divine," or of " spiritual learning," " with- 
out the intermeddling of any exterior person or 
persons." 

The Statute provided that " all causes testa- 
mentary, causes of matrimony and divorces, 
rights of tithes, oblations, and obventions,*' the 
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cognisance of which belonged (at that time and 
till comparatively lately)* to the spiritual juris- 
diction of the realm, should be determined in 
the appropriate courts within the king's domi- 
nions : and no appeal in such matters was 
allowed to Rome (sec. 2 — 4). The appeals 
within the realm were to follow the usual gra- 
dations ; and the courts of the archbishops 
were made absolutely final in the causes con- 
templated by the Act (sec. 5 — 8) ; excepting 
where such suits touched or might " touch the 
king," when the appeal was to be directed to 
the Upper House of Convocation in the pro- 
vince in which the contention was begun 
(sec. 9). 

By this Statute, permitted appeals to Rome were 
not cut off in the higher spiritual causes, such as 
matters of faith and doctrine ; but only in those 
above mentioned which belonged to the more 
temporal side of the spiritual courts. In these 
latter the final appeal was to the archbishop ; 
but the Upper House of Convocation was the 



• Jurisdiction over matrimonial and testamentary 
causes, retained by the spiritual courts in England longer 
it is believed than in any other European country, was 
transferred to a purely lay tribunal in 1857 (Phillimore, 
Eccl. Law, p. 1076). 
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final resort for all such matters (matrimonial, 
divorce, &c.), as might " touch the king""*^ — 
whether then depending, or thereafter to arise. 

In the spring of the following year (1534) 
the Statute of " Submission of the Clergy and 
restraint of Appeals" (25 H. VIII. cap. 19) 
was passed. The Act recites the submission 
extorted from the clergy in the previous yearf 
— they have acknowledged that convocation 
always has been,} and ought to be assembled 
by the king's writ — that they will never put in 
use, enact, or promulge any new canon with- 
out the royal assent — they have prayed for a 
commission to examine and revise the canons 
and ordinances ecclesiastical, some of which 



* The Parliament met on Feb. 4th, a few days after 
the king's secret marriage with Anne Boleyn, and the 
session ended on April 7tli. The Upper House of Canter- 
bury on March 28th, and the Lower House on April 2nd, 
declared the king's marriage with Catherine to have been 
void. The Convocation of York came to the same con- 
clusion immediately after. Final sentence of divorce was 
pronounced by the archbishop on May 23rd, 1533. The 
effect of the statute was to preclude the queen jfrom an 
appeal to Rome. See Collier, ii. Ti, Joyce, Civil Power, 20, 
21. Sacred Synods, 348. Lingard, v. 8. 

t Collier, ii. (records) 13. Lingard, v. 20. 

X " That this acknowledgment was according to the 
Truth, is more than what appears** (Collier, iL 84). 
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were supposed to be hurtful to the royal pre- 
rogative. All this is now woven into law ; 
but the Statute retains all existing "canons, 
constitutions, ordinances, and synodals provin- 
cial," which be not repugnant to the laws, 
statutes, and customs of the realm, till such 
time as a revision shall be made (sec. i, 2, 7). 

By sec. 3, appeals to Rome were forbidden 
in whatever causes after Easter, 1534, and 
appeals were to follow the law enacted in the 
previous year (24 H. VIII. cap. 1 2). By this 
same section it would seem that the authority 
of convocation as a court of final resort in "cer- 
tain" matters touching the king, as given by 
the last Statute, was now extended to all eccle- 
siastical causes in which the king was party. 
This view has been held by eminent text 
writers, and is ably maintained by Mr. Joyce.* 
The Privy Council, however, in the Gorham case, 
and the law courts, have decided otherwise.t 

By section 4, the power of the Crown to 
permit a resort to Rome having been re- 
strained, appeals from the archbishops' courts 
were henceforth to be carried to the king in 



•• Civil power in relation to the Church, pp. 19 — 51, 56. 
Wood's Institute of the Laws of £ngland(e(l. 1772), p. 496. 
t Phillimore, EccL Law, p. 1271. 
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Chancery, who would direct a commission 
under the Great Seal to such persons as should 
be " named by the King*s Highness — like as in 
cases of appeal from the Admiral's Court, to 
hear and definitely determine such appeals." 
The Court of Delegates for causes ecclesiastical 
was thus created. The archbishops* courts have 
ceased to be final, as they have hitherto been, 
with the exception of a possibly permitted 
appeal to Rome. The innovation has been 
introduced of the sentence of the highest spiri- 
tual courts being subject to revision and correc- 
tion by Royal Commissioners, who might all be 
laymen. 

However, as to the intended composition of 
the court so created, the solemn preamble of 
24 H. Vni. cap. 12, which provides that spiri- 
tual causes should be administered by spiritual 
persons, must be borne in mind :* and some- 



* It is right to notice the appointment of Thomas 
Cromwell as the king's vicegerent in ecclesiastical matters, 
as it may seem to indicate an intention different from 
that of preserving to the spiritualty the jurisdiction in 
spiritual things. It is more proper, however, to regard 
the appointment and all that immediately followed, as an 
abnormal act of tyranny with a special object in view. 
The king had extorted for himself, and received by Statute 
(26 H. VIII. cap. i) the title of " Supreme head of the 
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thing further may be gathered from the " Refor- 
matio Legum Ecclesiasticarum/' a work con- 



Church," a title which has been illegal since the ist of 
Elizabeth, and one which the clergy had qualified by the 
words " as far as the law of Christ will permit.** It was 
in the exercise of this supremacy, which, though purport- 
ing to be an ancient part of the royal prerogative, Henry 
no doubt was willing to stretch far beyond what the 
" godly pnnces in the holy Scriptures" had ever dreamt 
of, that the appointment of Cromwell was made as the 
king's vicegerent in 1535. Henceforth during his short 
power (he was executed in July, 1540), he took precedence 
even of the archbishop, presided in Convocation, and 
claimed the same place for any delegate he might send. 
The royal commission gave Cromwell power, by himself 
or by others, to visit all archbishops and bishops, to hear 
and decide ecclesiastical causes, and reform all abuses ; 
the real object being to fill the royal treasury, and to 
ingrain in the national mind Henry's doctrine of the 
supremacy, whatever that might be ; and as he sometimes 
explained it, it was capable of a fair interpretation. With 
this same view, a little later, Cromwell issued an injunction 
(28 H. VIII.) that in all churches "the king's supremacy 
was to be set forth and maintained once every Sunday 
for a quarter of a year together ; and afterwards twice a 
year at least." Meanwhile a far more important and 
insolent step had been taken. Cromwell advised, as the 
best means of practically illustrating the royal supremacy, 
the suspension of the powers of all archbishops and 
bishops for an indefinite time till they should solicit a 
renewal from the king. Accordingly the archbishop 
issued letters (September, 1535, 27 H. VIII.) to all the 
provincial bishops, informing them that the king intended 
holding a general visitation, and inhibiting them from the 

D 
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templated under this Act (25 H. VIIL cap. \% 
sec. i), and finally carried out by commission 
of Ed. VI. (3 & 4 Ed. VL cap. 11, a.d. 1549 — 
so) in 1551, and printed in 1571.''^ 

Under the head of " Appeals" in the Refor- 
matio, the same provision is made for recourse 
from the archbishop to the king in Chancery ; 
but the further procedure is thus set forth : 
" And when the cause shall have been referred 
hither, we (i,e. the Crown) desire to conclude it 
by a provincial synod, if it be an important 



exercise of any jurisdiction during that period. The 
inhibition remained in force about a month, and on a 
petition from the bishops was taken off by royal letters of 
commission directed to each of them. Nothing can be 
said for the terms of this commission, which may be found 
in Collier, ii. Records No. 41. Burnet, Records, Bk. 
III. No. 14. See also Lingard, v. 49 — 53. Collier, iL 
105, &c. 

• Collier, ii. 287, 326 — 333, and Records, 71. Joyce, 
Civil Power, 61 — 63. Lingard, v. 347. On this appoint- 
ment of commissioners to revise the canon law, after the 
petition of Convocation, there was legislation in 25 H. VIIL 
cap. 19, sec. 1, 2, A.D. 1534. 27 H. VIIL cap. 15, sec. i, 2, 
A.D. 1536. 35 H. VIIL cap. 16, sec. i, 2,a.d. 1544. The 
appointment of the commission was not made, but the 
king was empowered to issue one any time during his life. 
Meanwhile the existing canon law was continued in force. 
The "Reformatio" never became law, but is deeply 
interesting as illustrating the views of the times. (See 
Stat Realm, iii. pp. 460, 548, 976.) 
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case, or by three or four bishops to be appointed 
by us for the purpose."* Thus the graver causes 
were to go before a provincial synod ; those of 
a less important kind before a commission of 
bishops. " And thus," says Collier, " the dele- 
gates in the last resort were all church men." 

Such, it is fairly presumed, was the intended 
composition of the Court of Delegates. Ac- 
cording to Bishop Gibson, no peer or common- 
law judge was in commission till the year 
1 604, and he dates the [then] " present rule of 
mixtures in that court" from i639.t In de- 
ference to such* an authority we leave his state- 
ment as he has given it. But research of late 
years among such early records of the Dele- 
gates as exist) has not borne it out There is 



* Cap. xL Quo ordine appellandum sit, Ab arcb^- 
diaconis, decanis, et his qui sunt intra pontificiaqi 
dignitatem, et jurisdictionem ecclesiasticam habent, ad 
episcopum liceat appellate, ab episcopo ad archiepiscopum, 
ab archiepiscopo vero ad nostram majestatem. Quo aim 
fiierit causa devoluta, earn vel concilio provinciali definiri 
volumus, si gravis sit causa, vel a tribus quatuorve 
episcopis a nobis ad id constituendis. Quibus rationibus 
cum res fiierit definita et judicata per appellationem, 
amplius cognosci non poterit. 

t Codex, voL i. Introd. p. xxi. On the other side, see 
Ecclesiastical Judgments of the Privy Council, Introd. 
pp. xlviiL — ^Iviii 

D 2 
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not, however, much remaining before the first 
date the bishop has named. The regular series 
of minutes commences in 1601, and only one 
volume of an earlier date has been found — ^viz., 
from 1539 to 1544. If we take the bishop's 
statement as referring to cases of doctrine and 
discipline it is more nearly correct, in reference, 
at all events, to the former period. In a return 
of all such cases, printed by order of the House 
of Commons in 1868,* we find tiiat, with the 
exception of one case of appeal against a re- 
fusal to institute to a benefice, there are, as 
Gibson says, " no footsteps of any of the no- 
bility or common-law judges" to be traced 
within the precincts of these courts till after 
the year 1604. But it seems needless to go 
into further analysis. 

The course of ecclesiastical justice thus 
marked out by an appeal to the king in 
Qiancery was much interfered with in the 
times before the Restoration. In the reig^n of 
Edward VI. there were commissions of heresy, 
and visitors appointed by the council. In the 
reign of Mary, appeals to Rome were renewed. 



* Return of all Appeals in Causes of Doctrine or Dis>- 
cipline made to the High Court of Delegates, printed by- 
order of House of Commons, April 3, 1868, p. xxL 
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On their abolition again, short and easy me- 
thods were resorted to for the persuasion of sound 
doctrine in the Star Chamber and High Com- 
mission Courts, till the abolition of those courts 
in 1640 (16 Car. I. cap. lo, 11). During 
their rule, the Court of Delegates had been 
practically in abeyance. And now had come 
the Long Parliament, which, making short 
work with ^ the ^ove tyrannical courts, at the 
same time swept away all the Courts Christian 
of the realm. However, with the Restoration, 
the constitutional courts came back, and thus 
the Archidiaconal and Consistorial Courts, the 
Court of Arches, the Court of Peculiars, and 
the Court of Del^ates were revived* (13 Car. II. 
cap. 12, A,D. 166 1 ). The "rule of mixtures" 
was now undoubtedly in vogue for all causes, 
whether testamentary and matrimonial, or those 
of a more distinctly spiritual character. 

As far as is known, only seven cases,t which 
even remotely involved any question of doctrine^ 
came before the Court of Delegates during the 



* Stat Realm, v. 315. Macaulay, ii. 345. Gladstone, 
Royal Supremacy, 51. 

t Return of all Appeals in Causes of Doctrine or Dis- 
cipline made to the High Court of Delegates. Printed by 
order of House of Commons, April 3, 1868, p. xxii. 
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three hundred years of its existence ; and an 
examination of these cases will show in how. 
few of them doctrine^ strictly so called, was in 
question. 

T\iQ first case was Woodward v. Atwood and 
others (June, 1663), which came to the Dele- 
gates from the Archbishop's Court, held during 
the visitation within the diocese of Rochester : 
it involved charges of blasphemy not unlike 
the ravings of a madman. The commission 
comprised four bishops^ four commoQ-law 
judgesy and six civilians. No sentence was 
pronounced by that commission ; and in 1 666 
there were added, by a Commisson erf" Adjuncts, 
one bishop, one judge, and one Master in 
Chancery. Sentence of deprivation was pro- 
nounced by one bishop, two judges, and five 
civilians. 

The second was Hart w. Carey {F^, 1669), 
from the Arches, a charge of immorality and 
non-conformity to the rites of the Church of 
England. In the commission were four bishops, 
four common-law judges, and three civilians. 
Proceedings were discontinued. 

The third was Salter v. Davies (Nov. 1691), 
from the Arches. Davies was a slovenly man, 
who had let his vicarage house fall into decay^ 
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and so had fallen into the hands of the law ; 
he had also neglected to read the Thirty-nine^ 
Articles upon his induction, and was accused of 
preaching popery ; he had been convicted at 
the Bucks assizes for speaking ** scandalous, 
profane, seditious, and reproachful words" 
against King William and Queen Mary, and 
had been sentenced to pay a fine, be impri- 
soned, and be paraded before the courts at 
Westminster, with a paper pinned to his breast, 
giving the reason of his conviction, in capital 
letters. On the commission were three bishops, 
three common-law judges, and five civilians. 
Proceedings were discontinued. 

The fourth case was that of Jones v. Pusey 
and Shury (Oct. 1 704), from the Arches. This 
was a charge of speaking against the Book of 
Common Prayer. The commission was com- 
posed of three bishops, three common-law judges, 
and five civilians. In the sentence, which was 
pronounced by two of the bishops, the three 
judges, and four of the civilians, the decree of 
the Court of Arches was varied. 

The fifth case was Felling v, Bettesworth, 
and afterwards v. Whiston (May, 17 13), from 
the Arches. This was the celebrated Whiston 
prosecution for heresy. On the commission 
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were five bishops^ three common-law judges, 
and five civilians. A Commission of Adjuncts 
was brought in on July 5, 17 15, by which 
three more bishops and two more judges were 
added, but why, does not appear. Proceedings 
were discontinued.* 



* It may be interesting to present some notes on the 
case of Whiston. After his expulsion from the University 
of Cambridge, in Oct. 17 10, for heresy, his case was 
brought before Convocation by Archbishop Tenison. 
Some hesitation occurred as to the powers of that body, 
and the matter was referred to the Queen by the Upper 
House on April 22, 171 1. The reply of the Crown, on 
May 8, contained the decision of eight against four 
judges, afHrming the jurisdiction of Convocation in cases 
of heresy. Whiston was accordingly condemned by the 
Convocation of Canterbury, in May, 171 1 ; but the Crown 
shuffled out of the matter in the following winter, and the 
sentence was never confirmed. On his banishment from 
Cambridge, Whiston had come to reside in London widiin 
the exempt jurisdiction of the Dean and Canons of S. 
Paul's : and Dr. Felling, rector of St. Anne's, West- 
minster, promoted the office of judge against him in the 
Court of the Commissary of the Dean and Canons. The 
Commissary (Dr. Harward), in view of the gravity of the 
case, which involved at least degradation from ministerial 
functions, declared that, as a layman hiniself, and having 
no commission from any bishop, he could not be judge on 
a charge of heresy. He therefore signed letters of request 
to the Dean of Arches, who refused to accept the same, 
as the cause did not come by way of appeal, and had 
already been before Convocation. Dr. Felling appealed 
to the Delegates, who, on July i, 1713, reversed the de- 
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The sixth case was that of Peirson v. Cell 
(Jan. 1 761), from the Consistory Court of the 
Dean and Chapter of Westminster. The 



cision of the Dean of Arches (Dr. Bettesworth), retaining 
the principal cause for hearing — that of heresy — and cited 
Whiston to appear before them on October 26. He came, 
according to his own statement, on the day and within 
the hour named; but on his arrival he found that the 
Court had risen and had pronounced him guilty of con- 
tempt Whiston protested against the Delegates retaining 
the principal cause, and thus exercising an original juris- 
diction ; but on December 5 the protest was overruled, 
and Whiston was ordered to appear at each subsequent 
sitting till the final hearing. After this the cause pro- 
ceeded; articles were brought in, witnesses were ex- 
amined, and on May 31, 17 15, informations were had on 
the part of the appellant, Whiston either not appearing, 
or offering no opposition. A Conmiission of Adjuncts was 
brought in, as above, on July 7, 17 15 ; and about the same 
time the cause was assigned for sentence, but the day for 
passing sentence was continually put off, and none appears 
to have been delivered. The last minute in the case is 
dated December 4, 171 6. From Whiston's own account 
we gather that the judges had been dissatisfied with the 
proceedings. Trelawney, Bishop of Winchester, had 
pressed them for a definition of legal heresy, adding that 
he and his brethren were satisfied what heresy was in 
itself; but Mr. Baron Price replied "that they wanted 
more light in that matter [by a Court of Adjuncts], and 
for himself he said to the bishop : My lord, I will not 
take heresy upon my shoulders nor upon my conscience.'' 
Mr. Justice Tracey also whispered respondent's counsel 
to move for a prohibition, that so they might be rid of 
the matter. Subsequently to this Lord Chief Justice Dod 
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charge was that of having put a stained glass 
window without a faculty in the church of S. 
Margaret's, Westminster. Three judges and 
five civilians were in commission.* 

The seventh^ and last case in any way con- 
nected with doctrine, was that of Havard v. 
Evanson (June, 1775), from the Arches. The 
charge against Evanson was that of impugning 
the Creeds and Articles. In the commis- 
sion were three common-law judges and five 
civilians. 



(one of the Commission of Adjuncts) being "greatly 
teased to appoint days for further proceedings by the 
Bishop of Winchester, was so uneasy at his solicitations, 
that at length he returned him this short answer, that he 
would not be a judge of heresy." It appears that the 
Bishop of Bath and Wells (Hooper), sharing the scruples 
of the judges, proposed the adjournment of the court 
sine die; and so, according to Whiston, the court met no 
more, and the matter was terminated in "the Act of 
Grace, 1715^ which pardoned all such pretended heresy 
whatsoever." (Pari. Return of all Appeals, &c., April 3, 
1868, No. 199. Pari. Return, July 16, 1850, No. 565. 
Whiston's Memoirs, vol. i. 226, 227. Papers relating to 
Whiston's Cause (17 15) dedicated by him to the Delegates 
of 1713. Ecclesiastical Judgments, pp. 326 — 331. Lath- 
bur/s Convocation, pp. 411 — ^415. Wilkins, ConciL iv, 
646--651.) 

• No bishop was put on the commission in any cause 
of doctrine or discipline after 1750 (Pari. Return, April 3, 
1868). 
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Blackstone, who was in commission on the 
last case, tells us that the court was usually 
composed of "lords spiritual and temporal, 
judges of the courts at Westminster, and 
doctors of the civil law."* The Report of 
the Royal Commission in i832t thus gives 
the usual composition of the court : " In ordi- 
nary cases the delegates are three puisne 
judges, one from each court of common law, 
and three or more civilians. But in special 
cases a fuller commission is sometimes issued, 
consisting of spiritual and temporal peers, 
judges of the common law, and civilians^ 
usually three of each description." In case 
of the court being equally divided in opinion 
upon any question coming before them for 
determination, or if no common-law judge 
formed part of the majority, a Commission of 
Adjuncts was issued, appointing additional 
judges of each class. There lay no appeal as 
a matter of right from the decision of the Dele- 
gates, but a commission of review might be 
granted, on very special occasions, by the Crown 
in Council. 

* Blackstone (ed. 1774), iii. 66. t p. 20. 



V. 



WILLIAM THE FOURTH TO THE 
PRESENT TIME. 

Delegates* Court abolished— appeals henceforth to Privy 
Council — why that recommended. Creation of Judi- 
cial Committee — appeals passed over to it. Was there 
a mishap f What the Commissioners wanted. What 
the Act said^Royal Speech — Lord Brougham — Bishop 
Blomfield, Church Discipline Act — action in 185a 
Legislation ofiZjS, Is this the ^^Reformation settle- 
ment f* , 

T TPON the recommendation of a Royal 
^^ Commission,* appointed in 1830, whose 
special attention had been directed by Lord 
Chancellor Brougham, in 1 831, to the jurisdic- 
tion of the Court of Delegates, and whose 



* The commissioners were the Archbishop of Canter- 
bury (Howley), the Bishops of London (Blomfield), Dur- 
ham (Van Mildert), Lincohi (Kaye), St. Asaph (Carey), 
and Bangor (Bethell) ; Lord Tenterden (Chief Justice), 
Lord Wynford, Sir N. Tindal (Chief Just, of Com. Pleas), 
Sir W. Alexander (C.B. of the Exchequer), Sir J. Nicholl 
(Dean of Arches), Sir C. Robinson (King's Advocate), 
Sir H. James, Sir C. £. Carrington, Dr. Lushington, and 
Mr. Fergusson. 
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report* appeared in February, 1832, that 
court was abolished by an Act in the same 
year (2 & 3 Will. IV. cap. 92, August 7th) ;t 
and the powers previously exercised on appeals 
over the archbishops' courts were transferred to 
the whole Privy Council. Thus appeals were 
removed from the Crown in Chancery to the 
Crown in Council ; the commissioners having 
advised :% that " the Privy Council being com- 
posed of lords spiritual and temporal, the 
judges in equity, the^chiefs of the common-law 
courts, the judges of the civil law courts, and 
other persons of legal education and habits, 
who have filled judicial situations, seems to 
comprise the materials of a most perfect tri- 
bunal for deciding the appeals in question" 
[from the Ecclesiastical Courts]. Thus the 
whole Privy Council, subject to such rules as 
his Majesty by order of Council should direct, 
became the final resort in ecclesiastical causes § 
from Feb. i, 1833. 



* Reports by Royal Commissioners on Ecclesiastical 
Courts, ordered to be printed Feb. 27, 1832. 

t The title is : An Act for Transfering the Powers of 
the High Court of Delegates, both in Ecclesiastical and 
Maritime Causes, to His Majesty in Council 

t p. 7. 
§ It should be borne in mind how much more com- 
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Lord Brougham, when introducing his Bill 
in the previous July, had stated that if it passed 
it was intended that ** some arrangement should 
be made, by the exercise of the prerogative of 
the Crown, to enable the court to discharge its 
functions more readily and speedily." * Accord- 
ingly, on March 28th of the next year (1833), 
he gave notice in the House of Lords, that a 
" measure for regulating the appellate jurisdic- 
tion of the Privy Council would be introduced 
into Parliament ; the transfer of the jurisdiction 
formerly exercised by the High Court of Dele- 
gates rendering this measure necessary."t The 
result of this was, that the " Act for the better 
Administration of Justice in His Majesty's 
Privy Council" (3 & 4 Will. IV. cap. 41, 
Aug. 14, 1833) was passed without much 
notice ; but it made a further alteration of no 



prehensive the embrace of the Ecclesiastical Courts was 
at that time than at the present day ; how very few cases 
of doctrine had been tried on appeal by the old court ; 
how long the interval had been since anything of the 
kind had occurred. Grave ecclesiastical appeals, as we 
know them, were little thought of ; though the " correction 
of clerks" was undoubtedly contemplated in the original 
Report both in reference to doctrine and discipline. There 
is, however, but small reference to the former contingency. 
* Hansard, 3rd series, vol. xiv. coL 81. 
t Ibid.^ voL xvl coL 1195. 
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slight moment in the direction of ecclesiastical 
appeals. The jurisdiction given in 1832 to the 
whole Privy Council was made over to a com- 
mittee of that body — the Judicial Committee 
of the Privy Council — composed of a certain 
number of state officials, specified in sec. i, 
amongst whom was not one ecclesiastical person. 
The relegation of g^ave spiritual causes to 
this committee was never contemplated. The 
committee was called into being for the more 
effectual hearing and reporting on Admiralty and 
Colonial Appeals ; and the courts to be affected 
by the new legislation were carefully specified 
in the Act (sec. 2, 2 1, 22, 24), but not one word is 
uttered of any ecclesiastical court, or of any cause 
of an ecclesiastical character ; nor is there any 
reference or allusion to such to be found in 
connexion with the Act The King's Speech 
at the close of the session, Aug. 29ih, 1833, 
contained simply the following sentence in 
reference to the new court : " The establishment 
of the Court of Privy Council is another im- 
provement, which, while it materially assists 
suitors at home, will, I trust, aiford substantial 
relief to those in my foreign possessions."* 



* Hansard, 3rd series, vol. xx. col. 904. 



48 WILLIAM THE FOURTH TO 

Again, it must be remembered that the 
constitution of the new court, if intended as a 
court for ecclesiastical appeals, was distinctly- 
contrary to the recommendation of the com- 
missioners, for they pointed out the whole 
Privy Council as a suitable tribunal for de- 
ciding such appeals, from the fact of its con- 
taining lords spirittuil as well as temporal. 
But on the Judicial Committee of Privy Council, 
as then constituted, there was not one spiritual 
person. 

But we have further the evidence of those 
engaged in the legislation of the time. Lord 
Brougham, whose Bill had called the Judicial 
Committee into being, distinctly stated in Par- 
liament afterwards, that it had never been 
intended to bring ecclesiastical appeals before 
that court. Speaking on the Bishop of Lon- 
don's Bill in 1850, in sympathy with any 
proposal which should meet confessed diffi- 
culties, though not agreeing with those before 
the House, he said : " He could not help feel- 
ing that the Judicial Committee of Privy Council 
had been framed without the expectation of 
questions like that [the Gorham case] which 
had produced the present measure being 
brought before it. It was created for the con- 
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sideration of a totally different class of cases, 
and he had no doubt that if it had been con- 
stituted with a view to such cases as the pre- 
sent, some other arrangement would have been 
made."* 

Bishop Blomfield, who had been one of the 
royal commissioners, dealing with the incom- 
petency of the Judicial Committee in spiritual 
casesy and guarding himself from the suspicion 
of legislating in view simply of what had just 
passed, uttered these words : " Undoubtedly, 
my lords, it must be admitted, that the very 
gfreat importance of that judgment,t and the 
conflict of opinions and feelings to which it has 
given rise, have forced us to a nearer and more 
critical examination of the question relating to 
a court of appeal in cases of false doctrine, and 
have imposed upon us the duty of endeavour- 
ing to devise some modification of the existing 
tribunal, which might remove what are very 
generally considered to be grave objections to 
its present form. But the necessity of some 
change in this department of our ecclesiastical 
jurisprudence was felt long before the recent 

* Hansard, 3rd series, vol. cxi. col. 629. 
t The Gorham case was the first cause in doctrine which 
came before: the Judicial Committee. 

£ 
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appeal, at the time when the probability of 
such an appeal was not in contemplation. It 
is only surprising that it was not clearly per* 
ceived at the time when the Judicial Committee 
was substituted for the old Court of Defegatea 
But no such necessity was then alluded to. 
The reason of which I suppose was this ; that 
appeals to that court in siuts involving ques- 
tions of doctrine had been so exceedingly rare, 
not more than three or four from the first 
institution of that court, that the contingency 
of such an appeal came into no one's mind ; 
and as to all other kinds of appeal in eccle- 
siastical suits, the Judicial Committee appears to 
be an unobjectionable tribunal, with one excep- 
tion, namely, that its members are not neces- 
sarily, as they ought to be, members of the 
Church of England."* 

It has been said that Archbishop Howley, 
Bishop Blomfield, and the others, must have 
contemplated doctrinal causes being dealt with 
in consequence of their Report as commis- 
sioners, since they devoted pages to the con- 
sideration of clergy discipline, doctrinal matters, 
of course, not being excluded. This undoubt- 



* Hansard, 3rd series, vol. cxi. col 60a 
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edly is so. But it should be borne in mind that 
we are dealing with two Acts of Parliament, 
those of 1832 and 1833, and that the work of 
the commissioners had issue in the first of these, 
and not in the second. They may be said to 
have originated the Act which passed eccle- 
siastical appeals from the Del^ates to the 
whole Privy Council ; but they were not re- 
sponsible for the second Act, as a law for appeal 
in spiritual causes. That Act rose out of the first, 
for the sake of simplifying certain proceedings 
as detailed above, but with reference to it, there 
was no thought of ecclesiastical questions, " the 
contingency of such an appeal came into no 
one's mind." It can scarcely be doubted from 
this language that the commissioners meant to 
refer such causes to a court mixed indeed, but 
one in which the spiritualty would be fully 
represented, and sustained by ecclesiastical 
lawyers.* 

It is difficult then to conclude that grave 
ecclesiastical appeals came within the clutches 
of the Judicial Committee otherwise than by a 
mishap, — they passed per incuriam along with 
other causes under this new tribunal. A 



* See Gladstone, Royal Supremacy, 53, 54* 

£ 2 
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learned writer* often referred to, traces the 
lamentable result to the habit of verbiage and 
amplification which besets those who draft Acts 
of Parliament. The language was such (sec. 3) 
that it was found capable of embracing these 
appeals, of which there had been no thought 
Thus, through the chances of drafting and ver- 
bosity — if indeed it be so, but certainly beyond 
all expectation — final appeals in doctrinal 
matters were thrown upon a secular court, 
" created for a totally different class of cases," 
without one spiritual person upon it. While 
under the old Court of Delegates, faulty as it 
was, it fell to the Lord Chancellor, who must 
;be a member of the Church of England, to 
select Delegates out of all England, including 
ecclesiastics ; under the new law, in cases of 
appeal, it fell to the Lord President of the 
Council, who may be a Dissenter, to select, out 
of a restricted body of not specially qualified 
laymen, who, excepting the Lord Chancellor, 
may all be Dissenters, a court before which 
causes involving the gravest doctrine shall be 
.determined, reviewing, overriding, and correct- 
ing the courts and judgments of the* bishops and 



* Joyce, Civil Power, 79, 80. 
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archbishops.* Such was the end — ^the bathos — 
of centuries of Church legislation concerning 
appeals and decisions in the things of God, 
which had commenced with a sentence like 
this, ^ It seemed good to the Holy Ghost and 
to us." 

The first cause of doctrine or discipline heard 
by the Judicial Committee was that of Speer v. 
Burder, which came from the Arches Court in 
June, 1839, and judgment in which was given 
by Dr. Lushington on July 2, 1840. Mean- 
while, in June, 1839, a debate had been going 
on in the Lords' on the Church Discipline Bill, 
as then before the House, from which we gather 
some episcopal utterances in point. From the 
Bishop oi Exeter, at least, we learn that the 
powers of the Judicial Conmiittee were not 
accepted widi good grace. Whereas, he said, 
the recommendation of the commissioners of 
1832 went towards '' restoring to the bishops 
that personal jurisdiction which they originally 
exercised, and which was afterwards delegated 
by them to their chancellors and officials,"t 
what had we now ? ^^ Of what did the judicial 



* See Joyce, 5—7. Gladstone, Royal Supremacy, 54. 
t See p. 57 of the Report 



54 WILLIAM THE FOURTH TO 

tribunal now consist ? Of bishops or divines ? 

No. Of churchmen ? No [Nevertheless] 

the effect of vesting in the Judicial Committee 
of the Privy Council the last resort in spiritual 
cases was to constitute them ecclesiastical 
judges."* The TimeSy\ in a strong leader upon 
the Bill, spoke of the disposition which eveiy 
one must have observed on the part of the 
Government and Legislature, of treating the 
Church as a mere creature of the State. A 
temperate assertion of her authority and inde- 
pendence was her only course now. A con- 
tinuance of systematic invasion upon her privi- 
leges and prerogatives which, as derived from 
her Divine Founder, she could not surrender, 
must only end in her renouncing State con- 
nexion, or dwindling into public contempt 

In August, 1840, the Church Discipline Act 
became law (3 & 4 Vict cap. 86, Aug. 7, 1840). 
The Lord Chancellor hoped it would reconcile 
all differences, while the Archbishop accepted it 
on the part of the clergy. J The Bishop of Exeter 
also gave it his hearty approval, as being quite 
different from the measure he had opposed the 



* Hansard, 3rd series, vol. xlvii. col. 1328, 1330. 
t June 6, 1839. X Hansard, vol. Iv. coL 73. 
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year before. In truth, spiritual appeals having 
passed to the Judicial Committee of the Privy 
Council, there seemed no other course than to 
accept and amend the position as far as might 
be. By sec. 1 6 (now repealed) it is provided 
that archbishops and bishops, being Privy 
Councillors, shall, for the purposes of ecclesi- 
astical appeals under the Act, be members of 
the Judicial Committee — that court being here 
mentioned for the first time' in connexion with 
spiritual questions ; and it was enacted that at 
least one such archbishop or bishop should be 
present at each hearing. 

By the Act 6 %l y Vict cap, 38 (July, 1843), 
which deals further with ecclesiastical and mari- 
time causes of appeal, the necessary quorum of 
members to be present might be reduced from 
four to three (sec i), under a special order of 
Her Majesty. 

It will be interesting to notice the action 
taken in 1850, though nothing at the time 
came of it The Gorham case before the 
Judicial Committee of the Privy Council had 
profoundly agitated the Church in that year, 
and had thrust into the greater prominence the 
unsatisfactory nature of the court by which it 
had been tried. Few were really satisfied. 
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The Archbishops of Canterbury and York and 
the Bishop of London had sat with the judges ; 
but ' so painfully alive was the latter* to the 
disastrous condition into which Church appeals 
had been brought, that he introduced a Bill 
into the House of Lords for the purpose of re- 
modelling — or, as he corrected himself — "no, 
not to remodel, but to give new efficiency to the 
existing court of appeal/'t As the intentions 
and views of Bishop Blomfield in reference to 
the court of appeal have often been referred 
to by writers, it may be well to give, though at 
some little length, a few extracts from the 
speeches of that able prelate at this time, 
which are valuable on their own account. 
" The Royal Supremacy was not only acknow- 
ledged but gladly resorted to in the early 
Church. The history of the councils abounds 
in examples." But it is to be exercised in 
things ecclesiastical, as in things temporal, by 
duly constituted courts. " Our Monarch is 



* The bishop had proposed in 1847 the substttudon of 
an entirely new court for the Judicial Committee, and that 
proposition was assented to by the select committee to 
whom the Lords referred the BilU (Hansard, 3rd series, 
voL iii. coL 601.) 

t Hansard, 3rd series, voL iii. col. 606. 
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supreme Governor in all spiritual and ecclesi- 
astical things, as in all temporal causes and 
things ; in the latter by means of judicial 
tribunals, established either by common law 
(which presupposes the universal consent of the 
nation), or by statute law, which implies such 
consent given through its organ, the Parliament: 
in the former, by means of courts established 
either by ancient custom in the Church (which 
supposes an original canonical authority), or by 
the Crown, with the assent of the Church's 
parliament, its Convocation. The Sovereign, 
then, is supreme Governor, in causes spiritual, 
under precisely the same restrictions as in 
causes temporal."* 

In the practice of ecclesiastical appeals the 
bishop points to a ^^ gradual and almost unno- 
ticed departure from what, I think, may pro- 
perly be called constitutional principles."t 
Then, as to his own proposal of making the 
opinion of the bishops compulsory upon the 
court of appeal : " Putting aside for a moment 
the inquiry who ought to be the judges of such 



* Hansard, 3rd series, voL iii. coL 603. 
t Col. 604. This was in 1850. What would he have 
said in 1874? 
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a matter [whether a doctrine be at variance or 
not with the teachings of the Church], according 
to the first principles of Church government, 
the practice of the early Church, and the theory 
of our own, I would humbly ask, who are most 
likely to bring to its examination the qualifica- 
tions necessary to insure a right decision ; a 
number of lay judges, whose studies and 
thoughts have taken a direction altogether 
away from the subject-matter to be decided 
.... or the collective episcopate of England, 
consisting of men who must be supposed to 
have been trained up from their early years in 
the study of theology ? . . . . But, my lords, I 
would not be understood to rest my case en- 
tirely upon the probabilities of superior fitness 
in point of theological learning. I rest it also, 
and in the first place^ on the inherent and inde- 
feasible right of the Church to teach and 
maintain the truth by means of her spiritual 
pastors and rulers ; a right inherent in her 
original constitution, and expressly granted to 
her by her Divine Head in the terms of the 
apostolical commission."* 

The bishop moved the second reading of his 



* Hansard, 3rd series, voL iii. coL 618, 619. 
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Bill on June 3rd ; if was, however, thrown out, 
partly on the ground that any legislation would 
be interpreted as having special reference to the 
late decision, partly on the supposition that this 
particular Bill dealt a heavy side-blow at the 
Royal Supremacy ; which certainly was far 
from the intention of those who framed it, nor 
is it easy to see how such a representation 
could have been made with any fairness. 

We need not enter into the debates and 
discussions about the final court of appeal 
which have been held since the above date. 
By the legislation of last year (Appellate 
Jurisdiction Act, 39 & 40 Vict. cap. 59, 
August II, 1876X the court received its present 
settlement, previous action being repealed. It 
is provided (sec. 14) that " Her Majesty may, 
by Order in Council, with the advice of the 
Judicial Committee of Privy Council, or any 
five of them, of whom the Lord Chancellor 
shall be one, and of the archbishops and 
bishops (being Privy Councillors), or any 
two of them, make rules for the attendance on 
the hearing of ecclesiastical cases, as assessors 
of the said committee, of such number of the 
archbishops and bishops as may be determined 
by such rules. The rules may provide for the 
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assessors being appointed for one or more year 
or years, or by rotation or otherwise/* 

The Order in Council (Nov. 28, 1876) issued 
in pursuance of the above arranges for five asses- 
sors, of whom one is always to be taken from the 
three episcopal Privy Councillors, and these are 
to sit in rotation, the Archbishop of Canterbury 
coming first The remaining four are to be 
taken from the other bishops, commencing with 
the juniors in appointment. Three are to form 
a quorum. The assessors are to remain in office 
one year, but are to carry through any cause 
that may be left undetermined at the end of 
that period. Their office is to be present at 
the hearing, and to advise the court in the 
spiritual matter before it. But it is obvious 
that, with all improvements, the presence of 
certain ecclesiastical experts, of whatever 
weight, who make a report to the court, and 
have no further office, cannot make the court 
other than a civil tribunal. It is that, and it 
is simply that ; and it is better that it should 
be so, than that with a mixed body the 
minds of men should be made the least un- 
certain as to the character of the tribunal. We 
shall have always undoubtedly an eminent and 
learned court ; but even so, granting this, and 
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assuming that the court will have the special 
qualifications for deciding in these causes, which 
does not necessarily follow in the case of those 
whose studies have been turned in other direc- 
tions, the question will still obtrude itself, and 
it will go on demanding an answer : Are we 
following on the lines set for the Church of 
God ? The subjection of the spiritualty in the 
things pertaining to God could hardly be more 
complete. How shall we reconcile this with 
the principles laid down in Church history ? Or 
with what we may perhaps call the Reformation 
settlement, which provided for the spiritualty 
and. temporalty each its own ? 



VI. 

CHANGES UNDER PUBLIC WORSHIP 
REGULATION ACT. 

Fadlis descensus-^ way pdnUd (mt before—Church Courts 
in disfavour. Executions under P. W, R, A. — a new 
Court and a new Judge — cucullus nonfacit monachum 
— old official principals extinct^ Hitherto grievance 
in Court of Final Appeal^ now that plus recent ex- 
tinction. 

"OUT we must briefly trace a further de- 
^^ clension ; and in doing so we cannot 
help recalling the ominous and concluding 
words of the Act of 1843 (6 &. y Vict cap. 38, 
sec. 17), which contemplate the possible sub- 
stitution of other courts for the courts eccle- 
siastical.* 



* " The words * Arches Court of Canterbury* used in 
this Act, shall be construed to extend to such courts as 
shall exercise the jurisdiction of the said court or be' 
substituted for the same ; and the wotds ' ecclesiastical 
court' shall be construed to extend to such court as [may] 
be substituted for the same.** Unhappily, not without 
some cause, the ecclesiastical courts had got into great 
disfavour, a feeling which had found expression in many 
ways long before 1843. It is not the object of this note 
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Execution has been done in our day upon 
the archbishops* courts, the final ecclesiastical 
courts of appeal for so many centuries. By 
the Public Worship Regulation Act (37 & 38 
Vict cap. 85, August 7, 1874), the official 
principals of the Arches Court of Canterbury, 
and of the Chancery Court' of York, are bidden 
accept the happy despatch ; and in their 
place, and that of their courts, it is provided 
that the Archbishops of Canterbury and York 
"may, but subject to the approval of Her 
Majesty, to be signified under her sign manual, 



to do more than invite recollection of the fact The total 
abolition of ecclesiastical courts had more than once been 
proposed. In the debate in the House of Commons 
(Feb. 1787) on the great expenses and delays in the 
ecclesiastical courts, these courts were denounced as 
"avaricious and rapacious beyond conception," while 
their sentences were protested against as " contrary to the 
mild spirit of dristianity." In reply to this, and a great 
deal more, it was urged — what is well worth remembering 
— ^that there was nothing more peculiarly vexatious in the 
Church courts than in many another court of law, wherein 
equally long drawn-out suits and grievous expenses, 
together with a doubtful power of redress in the case of 
poor people, were not unknown. Nevertheless the abuses 
could not be too soon removed. During the last lingering 
years of the Delegates' Court the whole subject of Church 
courts was boldly mooted, and their radical excision 
suggested in some quarters. A question immediatdy 
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appoint from time to time a barrister-at-Iaw, 
who has been in actual practice for ten years, 
or a person who has been a judge of one of 
the superior courts of law or equity, to be, 
during good behaviour, a judge of the provincial 
courts of Canterbury and York." 

But " if the said archbishops shall not, 
within six months after the passing of this 
Act, or within six months after the occurrence 
of any vacancy in the office, appoint the said 
judge. Her Majesty may, by letters patent, 
appoint some person, qualified as aforesaid, to 
be such judge. 



occurs : Would these abuses have probably existed ? 
would these propositions for snuffing out the judicial 
powers of the spiritualty have been entertained for an 
instant, if the Church had been seen and known as a 
living organism with her proper synods in full and active 
being — if her voice had not been suppressed by the hand 
of power — and if she had not too calmly succumbed under 
State pressure and State favour — ^and so had come to be 
regarded, in the common mind, but as an arm of the 
State for certain, and not too excessive, religious purposes 
on Sundays ? But then if this is so, and the declension 
in her system has been gradual, and often scarcely noticed, 
and extending perhaps over three hundred years, must we 
be impatient and lose heart if we do not find that re- 
linquished ground, either in popular estimation of what 
is right, or in the constitutional rights themselves, can be 
recovered in a generation ? 
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"Whensoever a vacancy shall occur in the 
office of Official Principal of the Arches Court 
of Canterbury, the judge [created under this 
Act] shall become ex-officio such Official Prin- 
cipal ; and all proceedings thereafter taken 
before the judge in relation to matters arising 
within the province of Canterbury shall be 
deemed to be taken in the Arches Court of 
Canterbury; and whensoever a vacancy shall 
occur in the office of Official Principal or auditor 
of the Chancery Court of York, the judge shall 
become ex-officio such Official Principal or 
auditor ; and all proceedings thereafter taken 
before the judge in relation to matters arising 
within the province of York shall be deemed to 
be taken in the Chancery Court of York ; and 
whensoever a vacancy shall occur in the office 
of Master of the Faculties to the Archbishop of 
Canterbury, such judge shall become ex-officio 
such Master of the Faculties" (sec. 7). 

It has been thought well to quote the exact 
words. By this statute the old ecclesiastical 
courts of highest authority have become super- 
seded by one which stands simply on an Act of 
Parliament passed not only without the con- 
currence of convocation, but protested against 
by an important section of that body. The 

F 
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Official Principals have become extinct, thoujgh 
the judge of the new court bears by Act of 
Parliament the title of Official Principal of each 
province. 

But let us consider this a little more in detail. 

The Act empowers the two archbishops, but 
subject to the approval of the Crown, to appoint 
a person with certain qualifications, "to be, 
during good behaviour, a judge of the pro- 
vincial courts of Canterbury aud York." 

This, then, is the creation of a new func- 
tionary. 

It is not the appointment of an Official* 



* Officials are the judges ecclesiastical substituted by 
archbishops, bishops, or archdeacons to hear causes in 
their courts on their behall They b^an to be employed 
in the latter half of the 12th century. An Official Princi- 
pal is constituted by special letters, and he obtains con- 
firmation of the archbishop's or bishop's grant from the 
dean and chapter of the diocese in which he may act. 
His office is dien a fireehold for life (Phillimore, EccL 
Law, 1 195). Representing thus closely the bishop, there 
is no appeal firom him to his bishop ; but only to the 
authority to which the bishop himself appeals. 

Lyndwood says : ** Officiales dicuntur, quibus cansarum 
cognitio generaliter per habentes jurisdictionem ecdesias- 
dcam committitur" (p. 104). 

** Didtur Officialis cui ^uscopus vices soas committit" 
(p. 105). 

**Sola ccunmissio generalis cognoscendi in cansis noii 
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Principal which is here provided for, because 
such appointment is granted by virtue of 
archiepiscopal or episcopal authority ; and the 
powers of the office are derived from those 
inherent in the episcopate. 

In the case before us, the judge is to be 
appointed subject to the approval of the Crown ; 
and in the event of the archbishops not appoint- 
ing within a certain time, the Crown may 
appoint, by letters patent, any person qualified, 
as the Act directs. 

The office created by this statute is that of 
" a judge of the provincial courts of Canterbury 
and York" — an extent of jurisdiction hitherto 
unknown, since the provinces are totally distinct 
in their legal and ecclesiastical bearings. 

The courts over which the new judge is here 
given authority are the Arches Court of Can- 
terbury, and the Chancery Court of York. 
But these are the supreme ecclesiastical courts,* 



sufficit ad constituendum aliquem Officialem Principalem 
absque hoc, qu6d illud exprimatur per committentem 
verbo vel in scriptis sic qu6d de ejus intentione constat" 
{Ibid,) 

** Nee ab eis appellatur ad episcopos, sed ad eos ad 
quos appellaretur ab ipsis episcopis" {Ibid,) 

* The following is from Phillimore, Eccl. Law 

F 2 
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which receive the appeals from the diocesan 
courts in their respective provinces. And at 
the time of the passing of the Act, and after- 
wards, the Official Principals of the supreme 
courts, who had been appointed and confirmed 
by archiepiscopal and capitular authority, were 
still holding their offices. 



(1873), P' 1 201, 1202. The existing ecclesiastical courts 
are >- 
A. The Courts of the Primates, or Provincial Courts. 

(Canterbury). 

1. The Court of Arches ^ or supreme ecclesiastical 

court of appeal This court may also take 
original cognisance of causes, by letters of 
request from the diocesan courts. 

2. The Court of the F/^^zr C?^;f^ra/, wherein bishops 

of the province are confirmed. 

3. The Court of the Master of the Faculties^ 

wherein cases relating to notaries public are 
heard. 

4. The Court of Audience^ now perhaps obsolete, 

or at least only used on the rare occurrence of 
the trial of a bishop. 

5. The Court of the Commissary of the archbishop, 

which has jurisdiction over the diocese of the 
archbishop, and from which an appeal lies to 
the Court of Arches. 

(York). 

I. The Supreme Court, called the Chancery Courts 
The provincial courts of the two archbishops 
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The Act provides, that upon a vacancy 
occurring in either or both of the above offices, 
the judge, by virtue of his appointment under 
the present Act, shall become ex-officio Official 
Principal of either or both of the provincial 
supreme courts. 

Upon which, " all proceedings thereafter 
taken before the judge shall be deemed to be 
taken," as the case may be, either in the Arches 
Court of Canterbury, or the Chancery Court of 
York. 

In accordance with the above provisions, the 
two archbishops appointed a judge under the 
Act by a deed poll, bearing date Oct. 28, 1874, 



are independent of each other ; the process of 
one province not running into the other. The 
appeal from each of the provincial courts lies 
to the Crown. 

2. The Consistory Court 

3. The Court of Audience (see above). 

B. Diocesan Courts. 

1. The Consistorial Court of each diocese exercis- 

ing general jurisdiction. 

2. The court or courts of one or more commissaries 

appointed by the bishop to exercise general 
jurisdiction within prescribed limits. 

C. The court or courts of one or more archdeacons or 
their officicUs^ exercising general or limited jurisdictions, 
according to the terms of their patents, or to local 
custom, or to the authority of recent legislation. 
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wherein certain clauses of the Public Worship 
Regulation Act are recited, and the arch- 
bishops are stated to be exercising " the power 
and authority given" them by that Act A 
warrant, countersigned by Mr, Cross, states that 
Her Majesty approves, ratifies, and confirms 
the appointment. 

The appointment of the old Deans of 
Arches, of whom Sir Robert Phillimore was 
the last, was made by letters patent delivered 
on the authority of the archbishops : after 
which there followed the confirmation by the 
Chapter of Canterbury ratifying and approving 
the patent.* 

Sir Robert Phillimore resigned the office of 
Official Principal of the Arches Court on 
October 20, 1875 ; and Mr. Granville Harcourt 
Vernon resigned that of the Chancery Court of 
York on October 30, 1875. 

No appointment was made by the arch- 



* This matter has been rendered very dear by a return 
made to the House of Lords, on the motion of Lord 
Limerick, for copies of the instruments of appointment of 
the late Dean of Arches, and of the new ''judge of the 
provincial courts of Canterbury and York." (See Guar^ 
dian, March 28, 1877.) The letters patent of the late 
judge of the Arches Court are also set forth in Phillimore, 
EccL Law, 1205— 1207. 
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bishops to the offices thus vacated : and Lord 
Penzance entered upon the duties of " Official 
Principal" by virtue of the Act of Parliament, 
and the deed poll of 1874. 

But though old names and titles may be 
preserved, it cannot but be seen how widely 
the accession of the new judge to the dignity of 
Official Principal was apart from all ancient 
precedent, and how radically different. It 
followed the provisions of the late Act, as we 
have detailed above : but there was no appoint- 
ment out of the free exercise of the spiritual 
authority of the archbishops, from which alone, 
in all propriety, the functions of the Official 
Principal take origin * 



^ * In the patent granted by the Archbishop of Canter- 
bury to the late Dean of Arches, the following words 
occur, which are given in illustration : " We do, for our» 
selves and our successors, give and grant to you, the 
said Sir Robert Joseph Phillimore, our power and autko* 
rity legally to inflict any ecclesiastical censures," &c. 



VII. 
SUGGESTIONS. 

The law saysy The Church has authority in controversies 
of faith. Then why not take her ruling in matters 
within her competence? whether directly through 
synodical action^ or by a spiritual court freely dele- 
gated by synodical authority. No affront to con- 
stitutional views of supremacy, 

T^HE most difficult task remains — that of 
-*- suggesting a remedy for present griev- 
ances. It is a task from which we might fairly 
shrink, but for two considerations. The first 
of these is, that the matter has already been 
largely and learnedly discussed ; and the second 
is, that we may still use the same historical 
lines on which we have been hitherto travelling, 
since, from the nature of the case, we have to 
look within the constitution and history of the 
Church itself for the legitimate solution we 
seek. 

I. In the first place, it is most earnestly to 
be desired that the new court created under 
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the recent Act may be abolished, and the me- 
tropolitan courts restored to their pristine 
condition. 

2. Secondly, as to appeals from the provin- 
cial courts. All ecclesiastical history and re- 
quirements prescribe reference to a further and 
final spiritual authority ; the prerogative of the 
Crown being secured — to which "the chief 
government of all estates of this realm, whether 
they be ecclesiastical or civil, in all causes doth 
appertain ;" " that only prerogative, which we see 
to have been given always to all godly Princes 
in Holy Scriptures by God Himself ; that is, 
that they should rule all estates and degrees 
committed to their charge by God, whether 
they be ecclesiastical or temporal, and restrain 
with the civil sword the stubborn and evil 
doers'* (Art xxxvii.). 

The further spiritual authority, to which 
only appeal can be made from the primates' 
courts, is to a provincial or a national synod. 
Supposing the Crown to be exercising its lawful 
prerogative through the Judicial Committee of 
the Privy Council, there might still be a 
reference from that supreme temporal court to 
the metropolitan, whose ruling through his 
provincial or national synod should be accepted 
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as absolutely final in all matters coming within 
his and their competence, and whose judgment 
should be accepted in the court of Privy 
Council, and justice done accordingly. And, 
for the sake of convenience and expedition, 
there might be a representative committee of 
bishops freely appointed, and that, if necessary, 
under the authority of the Crown, by the pro- 
vincial synods (/.^., the convocations* of Can- 
terbury and York), to be a standing court of 
reference in spiritual appeals ; to which, if both 
parties consented, the case might be sent by 
the Judicial Committee, and whose evidence on 
the bearing of such spiritual matters as should 
be referred to them should then be accepted as 



* Nothing is here said as to the constitution or reform 
of these august and ancient bodies, or of other questions 
closely connected with provincial synods. The greatest 
of English canonists speaks thus on the summons to such 
a synod: "Verum est quod ad Provinciale Concilium 

vocandi sunt episcopi, et non alii de necessitate 

Vocabuntur etiam alii de quorum factis agitur, vel quia 
ipsorum concilium est necessarium" (Lyndwood, p. 154, 
sub V. Provinciali Concilio), 

This he repeats : " ad Provinciale Concilium non sunt 
alii vocandi de necessitate nisi episcopi. Si tamen alii 
veniant, admittendi sunt ; immo vocandi sunt, quando de 
eorum factis agitur : vel quia eorum concilium est neces* 
sarium" (p. 300, sub v. prasentium). 
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final, and justice done accordingly ; but who 
might, on their own part, if difficulties arose, 
refer to the provincial or national synod. 

Thus the court would not be created at 
each exigency, but would be always ready for 
reference ; so that no suspicion of partiality in 
its composition in any case could ever come in 
question. Such a court might consist of some 
seven bishops, advised, if necessary, by three or 
four lawyers, in making their report, to avoid 
collision in any matter with the law of the 
land ; and by three or four divines. Such a 
court, it is humbly submitted, would obtain the 
respect of the laity, and ought to secure that 
of the clergy. 



THE END, 



